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Overview of 
Presentation

• Sentencing in adversarial 
criminal justice systems

• Origins of  sentencing 
guidelines

• ‘Second generation’ 
Guidelines

• Experience with sentencing 
guidelines in England and 
Wales
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Unitary Sentencing Hearing: Extract from 
Knox judgment, first instance court

• Apart from the personal use of drugs. . there is no evidence of 
inappropriate behavior that harmed others . . [Both defendants] not 
only worked diligently and profitably at their studies, as their status 
as students required them to do . . but were also ready to help others 
. . . and accepted the duties of gainful employment .. By law these 
are significant factors [requiring mitigation of their punishment for the 
offense for which they have been convicted.] Both defendants are 
extremely young, and were still young at the time of the commission 
of the offense. The inexperience and immaturity natural to youth was 
accentuated by the context in which they found themselves, different 
from the context in which they had grown up and deprived of 
customary points of reference (family, friends, long-time 
acquaintances, their native region and city of origin) . . “



Why a separate hearing for sentence?

• Different issues to litigate at sentencing: not whether the accused is guilty, but 
how much punishment (and what type) is appropriate; 

• Different evidentiary rules from the trial: aggravating factors to a criminal 
standard; mitigation – balance of probabilities.

• And in order to allow Time:

• for the parties to devise their submissions;

• for ancillary professionals to provide information to the court – e.g., Pre-
Sentence Report (PSR)

• for the victim to submit (or update) a Victim Personal Statement (VPS/ VIS) 
and be notified of the sentencing hearing.

• for the defendant to make reparation and possibly to facilitate restorative 
justice.



Origins and Evolution of Guidelines

• 19th Century England: 

• Starting Points from which the judge makes his reckoning – deviations from 
the normal limits would have to be justified’; 

• US: ‘law without order’.. ‘capricious unruliness of sentencing’ (Judge Frankel, 
1972)

• Parallel movement to structure parole decision-making: the parole grid 
became a sentencing matrix in 1980

• Offence-specific and other guidelines emerged in mid 1980s (Canada, then 
England and Wales) and now operate across about 20 jurisdictions.
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Sentencing standards in Europe: 
Council of Europe Recommendations

• Assign offences to levels of seriousness;

• Provide sentence ranges and ‘Starting Point’ sentences within the 
ranges;

• Identify most important Aggravating and Mitigating factors;

• Limit the aggravating effect of prior convictions;

• Publish sentencing statistics to document sentencing practices levels 
of consistency.
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US Guidelines: Limitations

• Little evolution or amendment over time

• Diverse offences squeezed into same seriousness level (11 in 
Minnesota)

• Questionable grid dimensions: crime seriousness and previous 
offending, rather than harm and culpability

• Power of criminal history cannot be justified by reference to risk 
or retribution and contributes to racial disparities in prison use;

• Only limited additional guidance in guidelines’ manuals
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Minnesota primary grid then and 
now: little has changed
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Second Generation Guidelines

• Use more appropriate dimensions of harm and culpability (the 
elements of a proportional sentence);

• Employ a step-by-step approach which ensures a more orderly 
methodology and greater transparency;

• Are offence-specific – each offence has its own aggravating and 
mitigating factors (although many common to all guidelines). 

• Offer much additional guidance for courts on issues such as 
multiple offence sentencing; suspended sentences; mentally 
disordered offenders; sentencing youth.
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Uganda



Korea



• Origins, background, & Composition

• Principal Statutory Duties

• Issue guidelines;

• Monitor effect of guidelines;

• Assess cost implications of government sentencing proposals;

• Other functions: promote public confidence in sentencing;
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Sentencing Council of England and Wales 
(2004)



Relationship between Council and Court of Appeal
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All courts, including CA, must 
‘follow any relevant guideline… 
unless it would be contrary to the 
interests of justice to do so..’

Overlapping membership of SC 
and CA;

Council bases guidelines on 
appellate judgments; CA interprets 
guidelines, issues any related 
guidance, and flags issues for the 
Council to consider;

Council guidelines should facilitate 
appellate review and reduce 
caseload of the CACD



The English sentencing 
guidelines
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Compliance 
Requirement 

in England 
and Wales 

(S 59, 
Sentencing 

Act)

(1) Every court—
(a) must, in sentencing an 
offender, follow any sentencing 
guidelines which are relevant to 
the offender’s case, and
(b) must, in exercising any other 
function relating to the sentencing 
of offenders, follow any 
sentencing guidelines which are 
relevant to the exercise of the 
function,
unless the court is satisfied that it 
would be contrary to the interests 
of justice to do so.
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Primary 
Dimensions of a 

Proportionate 
Sentence 

(Sentencing Act, 
England and Wales)

Where a court is determining the seriousness 
of any offence, it must consider—

(a) the offender’s culpability in committing the 
offence, and 

(b) any harm which the offence –

(i) caused, (ii) was intended to cause, or (iii) 
might foreseeably have caused. 
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Steps of Guideline -9 key steps

• Step 1: determine culpability and 
harm using guideline factors related 
to both concepts;

• Step Two: consider additional 
mitigating and aggravating factors 
and derive provisional sentence 
from table;

• Proceed through remaining steps
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SENTENCE REDUCTIONS 

FOR A GUILTY PLEA
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• So defendants can make informed decisions about their plea

• So lawyers can advise their clients

• So victims can be prepared for the sentence that will ultimately be 
imposed.

Why is Guidance necessary?
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• In determining what sentence to pass on an offender who has pleaded 
guilty.. A court must take into account:

• (a) the stage in the proceedings…at which he indicated his intention to 
plead guilty, and

• (b) the circumstances in which this indication was given.
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Statutory Foundation for Plea-based Sentence Reductions s. 
144 CJA 2003:



Guilty Plea Guideline in England and Wales



Sentence Reductions for a Guilty 

Plea by Timing of Plea

None 1-10% 11-20% 21-32% 33% or 

more

Expected 

Sentence

Reduction

First 

opportunity

<1% <.05% 2% 9% 88% 33%

After first 

opportunity 

but before 

trial date

<1% 6% 22% 34% 37% 24%

On or after 

day of trial

6% 48% 24% 9% 12% 12%
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Guidelines in general have failed to constrain the use 
of custody;

Council has failed to discharge its duty to have regard 
to the costs and effectiveness of sanctions;

Council has no representative of defendants;

Council has failed to adequately consider impact of 
guidelines on visible minority defendants;

Critiques of the Council and its Guidelines

30



Lessons 
from 
England?
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Guidelines acceptable to the judiciary if the 
Sentencing Council has a judicial majority, and 
judges largely construct the guidelines;

Guidelines must allow a significant degree of 
judicial discretion;

Guidance must involve more than just sentence 
ranges and starting points – courts need 
guidance on many other issues;

Guidelines increase transparency of sentencing 
decisions – people can see more clearly how 
the sentence was derived.



Lessons for Deutschland and Civil law 
jurisdictions?

• Hornle: German preference for legislative foundation for criminal law 
may inhibit adoption of a sentencing commission

• Concern in European countries about violating principle of separation 
of powers
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Thank you for your attention today
and for more information…
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